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Sratoo INTERNATIONAL CoRPORATION, 
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Defendants-A ppellees. 
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For tHe Sovrpern District or New York 


a 


APPELLEES’ BRIEF AND APPENDIX 


Introduction 


The tone of appellants’ brief portrays appellants as the 
victims of an unforgiving system that has squeezed the 
vital fluids from them. Appellants specifically accuse 
defense counsel of lulling plaintiffs into “a belief that this 
was an acceptable forum” and “participating in pre-trial 
preparations which it intended to avoid” [sic] and eleventh 
hour tactics (Appellants’ Brief, p.11). Appellants’ counsel 
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concludes that the order of Judge Lasker was wrong, un- 
just and inequitable. 


Since the commencement of this action in 1971, defend- 
ants-appellees have taken the position the plaintiffs’ claims 
are born out of a lack of understanding for international 
ship chartering and financing and the role of brokers in 
that community. Brokers always take a risk that deals 
can fall through at any time, even after lengthy and diffi- 
cult negotiations. Plaintiffs’ complaint involves a specula- 
tive shipping opportunity that was never consummated 
because important terms could not be agreed (A97). 
Plaintiffs acted for chartering interests in Israel. When 
the deal was not consummated, no one made money, in- 
cluding defendants, who plaintiffs have selected as the 
parties responsible for their disappointment. It, there- 
fore, comes as no surprise that their failure to satisfy 
the District Court that it had jurisdiction takes them to 
this Appellate Court rather than to the New York State 
Supreme Court for New York County where they filed an 
identical complaint against the very same defendants in 
1972 for ‘‘insurance purposes” (Appellants’ Brief, page 9). 


In this brief we shall, first of all, restate where necessary 
the chronology of events in this litigation. In Point I we 
shall show that the District Court made a timely and cor- 
rect ruling in denying Stalco’s motion to amend its citizen- 
ship. In Point II we shall show that Stalco’s attempt to 
amend its citizenship was a hazardous last ditch effort to 
permit the joinder of an otherwise non-diverse plaintiff. 
In Point IIT we shall discuss and refer to the record to 
show that delay in making a substantial jurisdictional 
amendment can only be attributed to appellant. In Point 
IV we shall show that plaintiffs’ complaints about the New 
York State Court action are fabricated and without merit. 
Ana in Point V we shail show that plaintiffs’ motion to 
amend their cause of action was properly denied. 


The Factual Background 


In July, 1971 plaintiffs filed an action in the Southern 
District of New York (71 Civil 3118) against four defend- 
ants who are appellees in this consolidated appeal one of 
whom, Peraco Chartering Corp., is a New York corpora- 
tion. Thereafier, in November, 1972, plaintiff-appellant 
Staleo commenced a separate action (72 Civil 4°26) against 
defendants-appellees Financial Enterprises, Hesnes Ship- 
ping and Mr. Arneberg, and at the same time the 1971 
complaint was unilaterally amended to drop those parties, 
A motion was made simultaneously by plaintiffs seeking 
the Court’s sanction of these changes and praying for a 
consolidation of the two suits. Also in 1972, all three 
plaintiffs-appellants commenced an action in the New York 
State Supreme Court for the County of New York (Index 
no. 20773/72). Each of the three separate complaints had 
one common thread, i.e., the identical allegation and claim 
against defendants that they had breached a written letter 
agreement dated April 25, 1971 (A67, 71 and 72). It is 


defendants’ contention that the letter dated April 25, 1971, 
was not an enforceable contract and plaintiffs suffered no 
damages. 


It was at a pretrial conference before Magistrate Schrei- 
ber in January, 1975, that plaintiffs’ counsel first intimated 
that plaintiffs’ cause of action was other than alleged in 
the several complaints. Magistrate Schreiber directed 
plaintiffs to move for an amendment of their cause of 
action after defense counsel protested that altering the 
bases of the complaints three and one half years after the 
commencement of the action and after pre-trial discovery 
had been conducted with a view toward finding the ele- 
ments of a contract in the letter dated April 25, 1971, would 
be irreparably prejudicial. Proceeding to trial under a 
different cause of action would have rendered the pre-trial 
discovery virtually useless, particularly in view of the 
fact that the witness who appeared for an cral deposition 
on behalf of plaintiff MMI had passed away. 
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The statement at page 2 of appellants’ brief that appel- 
lants had entered into a joint adventure with de. ants 
is a conclusory statement. And no motion to amend the 
complaint to allege a joint adventure has been made in the 
District Court. 


The statement on page 3 of the brief that defense coun- 
sel for the first time raised a jurisdictional defense at the 
January pretrial conference claiming Staleo to be an in- 
dispensable party is not supported by the record. 


The facts can be found in the motion to amend the com- 
plaint made by plaintiffs and returnable on the 21st day of 
February, 1975 (A58 through A64). Plaintiffs’ counsel, 
Mr. Allen, states that “the present motion became neces- 
sary when defense counsel argued before Magistrate 
Schreiber that (from a narrow interpretation of the com- 
plaint) plaintiffs had restricted their cause of action to one 
specific written document .. .” (A61), whereas plaintiffs 
wanted to allege an agreement based generally on unspe- 
cifie “discussions” (A63). Appellants misconstrue the rec- 
ord at the bottom of page 10 of their Brief by construing 
this amendment as “narrowing” vice “enlarging.” No 
formal allegation has even been made by plaintiffs that 
their relationship with defendants constituted a “joint ad- 
venture.” Indeed, unstructured attempts to create a “joint 
adventure” without specifically alleging the elements of 
that joint adventure are prohibited as a matter of law, 
Yonofsky v. Wernick, 362 F. Supp. 1005 at 1032 (SDNY, 
per Epetstern, C.J.) 


In conjunction with defendants’ opposition to plaintiffs’ 
motion to amend the complaint, defendants made a cross 
motion to dismiss the complaint on several grounds. These 
were: 1) that the conditions on which the alleged agree- 
ment was predicated did not oceur; 2) that Staleo Inter- 
national Corporation was not a real party in interest, but 
rather one Joseph Levy, who was a partner with Messrs. 
Katz and Shamir, the principals of plaintiff MM! and In- 
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tercambio as shown in their agreement (A119); 3) that 
Per Arnstein Arneberg did not participate in the negotia- 
tions as an individual; and 4) both actions were irrevocably 
defective because indispensable parties could not be joined 
as required by Rule 19, F.RC.P. 


Following an exchange of answering anc reply affidavits 
and briefs on the issues raised by plaintiffs’ motion to 
amend and defendants’ cross motion to dismiss, a hearing 
was scheduled by Magistrate Schreiber to consider the 
merits of the motion. Hearing was held on May 15, 1975. 
Staleo’s motion to amend its citizenship from New York to 
California (A126 to A129) was returnable on May 20, 1975. 
Defense counsel strongly objected to this amendment 
(A130 to A134) by pointing out all of the instances in the 
record in which Staleo’s attorneys and employees had rep- 
resented on sworn testimony that Stalco had its principal 
place of business in New York and that permitting such an 
amendment was prejudicial to defendants. 


It must be noted that the seope of this appeal is quite 
narrow. Judge Lasker’s decision granting the motion to 
dismiss for lack of indispensable parties (Stalco in 71 Civil 
3118 and MMI and Intercambio in 72 Civil 4926) is chal- 
lenged only in Point IIT of appellants’ brief where the ar- 
gument is made that the availability of an alternative 
forum is not relevant. All three appellants participate in 
the argument set forth in Point TV of appellants’ brief con- 
cerning their motions to amend the complaint to allege an 
enlarged set of facts as the bases of their complaints. But 
the bulk of this appeal is dedicated to the District Court’s 
denial of Staleo’s motion to permit Staleo to deny that it 
was principally located in New York at the commencement 
of these actions. 


The attempt by Staleo to change its citizenship was 
ironic because by motion dated November 20, 1972, return- 
able December 22, 1972, plaintiffs’ counsel requested the 
lower Court to certify that Stalco as plaintiff and Finan- 
cial Enterprises, Hesnes and Mr. Arneberg could be 
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dropped from the original action and that the new action 
(72 Civil 4926) could be consolidated with the former. The 
premise of the motion was that Staleo was principally lo- 
cated in New York; since defendant Peraco was a New 
York corporation, complete diversity was lacking. The 
motion papers, including the affidavit of plaintiffs’ counsel, 
Mr. McNamara, are not reprinted in the appendix although 
the report of Magistrate Raby dated Mareh 27, 1973, and 
the memorandum of Judge Lasker are reprinted (A28-A30 
and A31). The affidavit of Mr. McNamara is annexed at 
the end of this brief. 


POINT I 


Stalco’s motion to amend the complaint was prop- 
erly denied. 


Three and one-half years after the commencement of 
the action and after a hearing was held on defendants’ 


motion to dismiss for failure to join an indispensable 
party, Staleo moved to amend its citizenship. 


In Foman v. Davis, 371 U.S. 178, 9 L.Ed. 2d 222 (1962), 
the Supreme Court set forth the following view of the oft- 
stated policy of “liberality of amendment :” 


If the underlying facts or circumstances relied 
upon by a plaintiff may be a proper subject of relief, 
he ought to be afforded an opportunity to test his 
claim on the merits. In the absence of any apparent 
or declared reason—such as undue delay, bad faith 
or dilatory motive on the part of the movant, re- 
peated failure to cure deficiencies by amendments 
previously allowed, undue prejudice to the opposing 
party by virtue of allowance of the amendment, 
futility of amendment, ete.—the leave sougéi should, 
as the rules require, be ‘freely given.’ 
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The reasons stated in Foman for denying a motion to 
amend are present in this case: (1) Staleo unduly delayed 
making the motion for three and one-half years; (2) 
plaintiff’s motive in making the motion was solely to at- 
tempt to preserve the subject matter jurisdiction of the 
District Court even though it had previously attempted 
to preserve the subject matter jurisdiction by averring 
that it was a New York citizen; (3) plaintiff’s motion 
supported at the outset only by an attorney’s affidavit was 
not made returnable until after the hearing on defendants’ 
motion to dismiss the claim for lack of indispensable 
parties; (4) the complaints had been amended twice in 
the past; (5) the amendment sought to preserve in the 
Federal Court that which plaintiffs had in the state court, 
to wit: a forum in which to try the issues; thereby foreing 
defendants to continue to endure the persecution of de- 
fending identical lawsuits in two separate forums. 


The decision to permit an amendment is within the dis- 
cretion of the District Court, Portsmouth Baseball Corp. 


v. Frick, 21 F.R.D. 318 (S.D.N.Y. 1958). 


Most importantly, it is not in the interest of justice to 
force defendants to use their time and resources to iden- 
tify the plaintiff in the Federal Court when the plaintiff 
is maintaining an identical action against the very same 
defendants in the State Court. Rule 1, F.R.C.P. provides 
that these rules “shall be construed to secure the just, 
speedy, and inexpensive determination of every action.” 


While leave to amend should be freely given, the 
time must arrive at some stage of every Jitigation 
when plaintiff must be required to stand upon the 
allegations he is asserting; that time has arrived. 
Bernstein v. N.V. Nedalandsche-Amerikaansche, 79 
F. Supp. at 42 (SDNY 1948), affirmec in part and 
modified in part on other grounds 173 F. 2d 71 (2CA 
1949). 


POINT Il 


The basis of Stalco’s motion to amend is contra- 
dicted by its own record. 


Appellants’ lead off their argument (Appellants’ Brief, 
Point I) by telling this Court that the “facts concerning 
Staleo’s citizenship are not disputed.” But this statement 
cannot shroud the simple truth that Stalco created a record 
in the District Court which leads to confusing, if not 
plainly contrary, inferences. 


At the top of page 5 of their brief appellants argue that 
the District Court must only find “proof of substantial sup- 
portive evidence to” defeat a pretrial motion for dismissal. 
It must be noted that defendants have never put into issue 
the citizenship of plaintiff-appellant St: Staleo itself 
has put its citizenship in issue. Indeed, th ough the course 
of this litigation, Staleo has offered two sets of diametri- 
cally opposed facts to the District Court desiring to be en- 
titled to whatever favorable inferences may be drawn from 
either set of facts. Appellants argue that the affidavit of 
Mr. Jacobson (A157-A160) is dispositive, although they 
chose not to submit it until after Magistrate Schreiber had 
heard argument on the motion, thereby depriving defend- 
ants of a fair opportunity for rebuttal. Mr. Jacobson as- 
serts that the affidavit is made to “eliminate any possible 
contention that diversity jurisdiction does not exist in this 
action” (A167-8). It must be borne in mind that neither 
defendants nor the Court raised any specific question about 
diversity jurisdiction. Indeed, in 1972, Mr. McNamara, 
plaintiffs’ former counsel, had taken careful steps to pre- 
serve diversity jurisdiction although in so doing he dropped 
an indispensable party from 71 Civil 3118 and could not 
include indispensable plaintiffs in 72 Civil 4926, Fam- 
brough v. Gill Transportation Corp., 228 F. Supp. 746 
(SDNY 1964). Plaintiff Stalco placed in issue its citizen- 
ship for diversity purposes for the self-serving purpose of 


9 


persuading the lower Court that te indispensable partic: 
could be joined even though Staico st all prior times we: 
demonstraviy a New York citizen. 


Staleo bases its appeal of the lower Court’s cevia! of its 
motion to amend its citizenship on the langus:« found in 
28 U.S.C. § 1653: 


Defective allegations of jurisdiction may be amended, 
upon terms in the trial or appellate courts. 


In invoking this statute, appellants conveniently ignore 
the fact that their motion to amend dealt with the substance 
of Stalco’s corporate identity and was based on sworn testi- 
mony contrary to sworn testimony previously given. The 
amendment did not, as appellants suggest, merely cure an 
otherwise defective jurisdictional allegation. The amend- 
ment , 1t into issue Stalco’s citizenship. § 1653 does not 
apply to substantive amendments. 


The power of the appellate Court to correct defective 
jurisdictional defects concerns defects of form, not 
substance. Brennan v. University of Kansas, 451 F.2d 
1287 (10CA 1971). Also Smith v. Fisher Pierce, 248 
F. Supp. 815 (D.C. Tenn 1965), Blanchard v. Terry ¢ 
Wright, Inc., 331 F.2d 467 (6CA 1964). 


Stalco’s citizenship beeame a crucial issue when the Dis- 
trict Court found that Staleo, MMI and Intercambio were 
jv mt ovligees and uch, indispensable parties. Plain- 
tiffs allege that ti. vrmed an association among them- 
selves calied MIM[ vu. vap (A6). They do not contest that 
they ave joint obligees and, therefore, indispensable within 
the meaning of Rule 19 F.R.C.P. (34 Moore, Federal Prac- 
tice, § 19.11 (fd Ed. 1968), Rosen v. Texas Co., 161 F. Supp. 
55 (SDNY 1958). Appellants do not appeal from the Dis- 
trict Court’s finding of indispensability. The District 
Court found that the consolidation of the two actions was a 
device which did nc‘ satisfy the requirement of Rule 19 
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that indispensable parties be joined, in so far as Rule 82, 
F.R.C.P. mandates that the rules of Court are not to be 
construed to extend the jurisdiction of the federal courts. 


Having decided that Staleo was an indispensable party, 
the District Court evaluated the effect of dismissing the 
action in terms of plaintiffs’ argument that the presence of 
Staleo in a consolidated action removed the potential for 
prejudice implicit in the elements set fo: h in 19(b). Con- 
solidation does not change the rights of the parties, 5 
Moore, Federal Practice, § 44.02 (2nd ed. 1968), and sub- 
ject matter jurisdiction cannot turn on “the whim of the 
pleader.” U.S. v. Western Pacific RR Co., 352 U.S. 59 
(1956). 


Of course, of paramount importance is the fact that all 
three plaintiffs had commenced identical litigation in the 
New York State Court, across the street from the Southern 
District Courthouse, against all four defendants. Thus, 
plaintiffs have what they want. Jurisdictional problems 
are apt to arise when Mexican, Israeli and New York citi- 
zens sue Bahamian, Norwegian and New York citizens. 
But jurisdictional problems in the state action have not 
arisen. Since plaintiffs had the state action in their back 
pocket for “insurance purposes,” the equities squarely 
favor defendants, who are defending the same claims in 
two jurisdictions. The duplicity necessarily increases the 
time, effort and expense to defendants. Hidden in the legal 
conundrum is the anxiety to the individual defendant Arne- 
berg who must face two lawsuits alleging over $500,000 in 
damages against him (A99). 


Staico could not be joined because Staleo had its prin- 
cipal place of business in New York. Since defendant 
Peraco was a New York corporation, diversity would be 
defeated by joinder. Questions of indispensability must be 
addressed before trial, Bentninck v. Guaranty Trust Co. of 
New York, 109 F. Supp. 827 (SDNY 1952). Appellants’ 
argument to the contrary (Brief, p. 4) does not recognize 
this crucial link between Stalco’s citizenship and the indis- 
pensability question. 


1] 


Appellants contend that the District Court has a “duty” 
to permit Stalco’s motion to amend (Brief, p. 7). They 
rely on Shahmoon Industries, Inc. v. Imperato, 338 F. 2d 
449 (3CA 1964). The Third Circuit Court of Appeals has 
held that Shahmoon teaches: 


. . that an evidentiary hearing may be appropriate 
{but it does] not hold that such a hearing is always 
required so long as the court has afforded the plaintiff 
notice and a fair opportunity to be heard. We will 
not set aside its reasonable exercise of discretion as to 
the mode of determination of the jurisdictional facts. 
(Tanzymore v. Bethlehem Steel Corp., 459 F. 2d 1320 
at 1323-24 (1972)). 


Plaintiff has the burden of proving jurisdictional fact, 
Gibbs v. Buck, 307 U.S. 66, 59 S.Ct. 725, 83 L. Ed. 1111 
(1939). No solid evidence or documentation was supplied 
by Stalco to show the Court that all its prior testimony as 


to principal place of business was incompetent or incredi- 
ble. It is not the burden of the Court to establish a plain- 
tiff’s citizenship, Tanzymore, supra at 1324. 


Further, appellants’ reliance on Scheuer v. Rhodes, 416 
U.S. 232, 40 L. Ed. 2d 90, 94 S.Ct. 1613 (1974), is not ap- 
propriate. There the only pertinent documents before the 
Court were the complaint and two proclamations issued by 
respondent, Governor Rhodes of Ohio. No answer had been 
filed. The Supreme Court stated: 


The primary question presented is whether the District 
Court acted prematurely and hence erroneously in dis- 
missing the complaints on the stated ground, thus pre- 
eluding any opportunity for the plaintiffs by subse- 
quent proof to establish a claim. (emphasis added) 


In the instant case, plaintiffs had waited three and one- 
half years to attempt this “minor amendment” (as Stalco’s 
attorney incorrectly characterized it (A99)). But Judge 


bi 
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Lasker agreed with Magistrate Schreiber that the inter- 
position of the motion was “a safety valve” (A148). More- 
over, as Stalco’s citizenship bears on the jurisdiction vel 
non of the Court, it is quite major. Neither the motion to 
amend nor the District Court’s denial of the motion was 
premature. 


Moreover, it was not erroneous. At the time the motion 
was made the fact that plaintiff Staleo had its principal 
place of business in New York was supported by the fol- 
lowing: 


1) © 1 of Staleo complaint, 71 Civ. 3118 (A4); 


2) Plaintiffs’ former counsel, Mr. McNamara, by 
sworn affidavit dated November 20, 1972, stated 
that Staleo was authorized to do business in New 
York and had its principal place of business in 
New York; 

{1 of Staleo complaint, 72 Civ. 4926 (A388); 
Magistrate Raby's report concludes that Staleo 
was a New York citizen for diversity purposes 
(A28) ; 

Petition by Staleo in New York Supreme Court in 
unrelated action dated August 3, 1972 (A135); 


{1 of Staleo complaint paralleling Federal actions 
filed in New York State Supreme Court on or 
about August 24, 1972 (A132-133); 


Staleo’s employee, Mr. Goldberg, upon oral deposi- 
tion on December 13, 1971 (A133); 


8) § 2 of Goldberg affidavit dated March, 1975 (A106). 


The anomaly of Stalco’s efforts to amend its citizenship 
is that Mr. MeNamara prudently attempted to preserve 
the District Court's subject matter jurisdiction back in 


et 
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1972 by dropping parties, commencing a new action and 
consolidating £, all beeanse Ntalen was a New York eitizen, 
But three years later plaintiff Staleo, represented by the 
same law firm, but with a different attorney, has attempted 
to preserve the subject matter jurisdiction of the District 
Court by asserting that Staleo was not a New York, but 
solely a California, citizen for diversity purposes. In an 
affidavit sworn to on the 20th day of November 1972, Mr. 
McNamara stated that he felt that there was merit to de- 
fendants’ affirmative defense that the Court might lack 
subject matter jurisdiction. Being sensitive to this weak- 
ness, he took corrective action to “drop and amend” (this 
affidavit is annexed to this Brief in the Appendix). In his 
affidavit Mr. McNamara states, “Staleo is a California cor- 
poration authorized to do business in New York State 
and has its principal place of business in New York City.” 
Three years later Staleo attempted to persuade the Dis- 
trict Court that Mr. McNamara’s sworn statement was in- 
correct, that his belief that the Court might lack subject 


matter jurisdiction for lack of diversity was completely 
erroneous, and that Mr. McNamara, despite the fact that 
he went to all of the trouble to realign the parties and eom- 
mence a new action, had not done any research or investi- 
gation to support the accuracy of his sworn testimony. 


To minimize the anomaly, appellants suggest that Mr. 
Goldberg, who appellants claim was neither an officer nor 
director of Stalco, was the only contact Stalco’s attorney 
had with Staleo (Brief, page 5), although he is referred 
to as Stalco’s president in the initial complaint (A6). But 
it is not easy for us to see how an employee who had 
authority to initiate $700,000 lawsuits would not know his 
employer’s principal place of business. It is not easy for 
us to believe that Staleo’s former counsel would have 
worked so hard in 1972 to preserve the District Court’s 
subject matter jurisdiction without a little research into 
the basic facts. It is not easy for us to conclude that the 
unequivocal allegations of citizenship in the unrelated New 
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York State Court petition (A135) were based on the same 
sources, to wit; Mr. Goldberg (see Appellant’s Brief, Page 
6,94). Appellants draw precisely such difficult inferences 
without reference to any support in the record. It was 
exclusively their prerogative and burden to inject such 
support but none was provided. 


It is true that the affidavit of Mr. Jacobson was finally 
introduced after the hearing on the motion to amend, the 
hearing on defendants’ motion to dismiss and Magistrate 
Schreiber had published his report. Originally, the sole 
support for the Staleo motion was the attorney's affidavit 
(A127 to A129). 


But Mr. Jacobson’s affidavit provided too few solid facts, 
too late. His language is conclusory and self-serving. 


He does not dispute that Staleo was a New York citizen 
at the commencement of the action. In paragraph 2 of 
his affidavit (A158) he states that Staleco was a Whittaker 
Division operating in New York from mid-1970 to mid- 
1971. He does not explain how a non-existent entity known 
as Staleo International Corporation could have petitioned 
the New York State Supreme Court in August, 1972, rep- 
resenting that it was a corporation located in Ne. York 
City. He does not explain how Mr. Goldberg upon oral 
deposition on December 13, 1971, could have given sworn 
testimony that Staleo’s offices were located at 110 East 
59th Street (A133), New York City, while Mr. Jacobson 
states that Staleo ceased doing business on August 10, 
1971. He does not explain how an employee of Mr. Gold- 
berg’s rank could have been so ignorant. 


Finally, Mr. Jacobson never really tells us who the plain- 
tiff is. His summary in paragraph 7 (A159-60) gives the 
Court and the defendants an option of picking either 
“Staleo 2” or “Staleo 3” with the qualification that if the 
Court picks “Staleo 2” it must on its own initiative fur- 
ther amend the complaint to denominate Staleo as “Stalco 
International Company, a Division of Whittaker Corpora- 
tion.” 
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The affidavit of Mr. Jacobson raises more questions than 
it answers and in effect does not actually purport to an- 
swer any questions insofar as it leaves the final decision 
to the Court. It is most difficult for the defendant to prop- 
erly defend itself when the plaintiff is ambivalent about 
its own identity. It is one thing for a plaintiff to correct 
a formal defect in its pleading by amendment but it is an 
entirely different matter for a plaintiff to seek by amend- 
ment to reverse a position which it staunchly maintained 
in various stages of the proceedings over a period of three 
and one-half years, Keene Lumber Co. v. Leventhal, 165 
F.2d 815 (1CA 1948). In Walder v. Paramount Publix 
Corporation, 135 F. Supp. 228 (SDNY 1955) Judge Wein- 
feld held: 


. but to allow this amendment [to plead an oral 
assignment] which flies in the face of prior positions 
and sworn statements of the individuals who now seek 
leave to amend, would not promote the interests of 
justice, but on the contrary, would serve to encourage 


endless litigation. 


POINT III 


Appellants cannot shift the responsibility of their 
failure to demonstrate diversity jurisdiction in the 
District Court. 


The issue of Staleo citizenship has been raised twice 
in this litigation—both times by plaintiffs-appellants. The 
first time the issue was raised, plaintiffs’ then counsel 
Mr. MceNamera attempted to cure the lack of diversity 
jurisdiction by bifurecating 71 Civil 3118 and commencing 
72 Civil 4926. These actions could have been consolidated 
but plaintiffs did not settle an order as directed by Judge 
Lasker in his memorandum decision dated April 6, 1973 
(A381). Technically, no responsive pleading became due. 


RES APS ERE I TST IOI IH ns: 
RN ARR a nate Ak MEIER SE GR SARIN EGRET RI ROR ARN 5 A SRP RETA I HN RAR ARNE CHEE 
"est e807 oo SE A ATER I AE BIE OE RAI RE SRR AEA NE NA RA AM AA ENR IEE ORIOLE LSE LIES AEGEAN A AS ELE LG LL BE TE A | SOLOS LESTER LEI REIT LA ILE 


16 


The issue of Staleo’s citizenship was raised again more 
recently by Staleo in May, 1975, again in an effort to cure 
a fundamentai defect in the structure of the case, this time 
under Rule 19. Defendants’ motion for dismissal for 
failure to join indispensable parties was timely by virtue 
of Rule 12 (h)(2) FRCP. 


Contrary to the statement made in Point [I of Appel- 
lants’ brief, the issue of Staleo’s citizenship was not 
raised at the pretrial conference before Magistrate 
Schreiber in January, 1975. In the motion papers pre- 
pared by appellants following that conference, no men- 
tion is made of Staleo’s citizenship (A58-A64). 


The citizenship issue was, in fact, first raised in appel- 
-Jant’s motion papers dated May 7, 1975 (A126-A129). 
And contrary to appellants’ statement at the top of page 
9 of their Brief that they acted with dispatch by pro- 
ducing the so-called “definitive” affidavit of the Vice- 
President, the affidavit was not produced until sometime 
after September 17, 1975 (A160) and after Magistrate 
Schreiber had considered the motion papers. No con- 
erete evidence was submitted to support the motion. 


Aside from the inaccuracies that color the argument 
made by appellants in Point II of their Brief, the argu- 
ment itself is specious. Jurisdictional defenses don’t 
“lurk” as appellants suggest. Rule 12(h)(3) FRCP ex- 
pressly provides: 


Whenever it appears by suggestion of the parties or 
otherwise that the cour: lacks jurisdiction of the sub- 
ject matter, the court shall dismiss the action. (im- 
phasis added) 


Defendants are not responsible for jurisdictional de- 
fects and cannot be blamed for plaintiffs’ delays in at- 
tempting to show jurisdiction. Appellants argue that: 
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Plaintiffs’ allegations remain unchanged, i.e. that 
there is and always has been diversity jurisdiction 
(Brief, page 9) 


But the record clearly contradicts this statement. In re- 
porting on plaintiffs’ motions to amend back in 1973, 
Magistrate Raby concluded at the urging of plaintiffs’ 
counsel, Mr. MeNamara, that: 


... there is a failure of diversity in this case. (A27- 


A28) 


The prejudice generated by plaintiffs’ problems harms 
defendants not plaintiffs. Defendants are entitled to know 
who is suing them and on what grounds. Plaintiffs have 
not maintained a straight or consistent course in either 
regard. The cost and effort of defending a case of this 
magnitude in one Court is onerous enough, but defend- 
ants have been unmercifully compelled to defend not only 
in the Federal Court, but also in the State action. 


POINT IV 


Plaintiffs are not prejudiced by a dismissal of the 
actions because the same parties are before the New 
York State Supreme Court where plaintiffs recently 
amended their complaint. 


Rule 19(b) allows a district court to look to the avail- 
ability of an alternative forum for providing an adequate 
remedy in determining whether to dismiss an action for 
lack of an indispensable party. This rule adequately re- 
futes appellants’ unqualified argument in Point III of 
their brief that: 


We submit that the availability of another forum 
should have no bearing on whether or not there is 
proper jurisdiction in this Court. 
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Appellants and their counsel may rest assured that de- 
fendants do not regard the State Court action as “‘illusory.” 
And we submit that appellants do not either. On August 
6, 1975, they served amended complaints in the State Court 
action on all four of the defendants which were not part 
of the record in the District Court. Appellants clearly are 
eashing in on their “insurance.”’ 


Since the damages alleged in both actions arose out of 
the same operative facts, it is unclear why the discovery 
taken in the Federal action is of no use to the plaintiffs 
as they suggest. We respectfully submit that plaintiffs’ 
inability to profit from the pre-trial discovery already 
conducted should not be the eoneern of this Court. Fur- 
thermore, appellees know of no essential witnesses who 
are now “either dead or beyond the subpoena power of 
state court” and who are, nevertheless, any more available 
to the Federal Court. 


In sum, appellants alone have the power to make the 
state court action “illusory.” But in so doing, they do 
not expand the jurisdiction of the Federal Distriet Court. 


POINT V 


No joint venture has been alleged and the District 
Court’s denial of the motion to amend the bases of 
plaintiff’s claim was correct. 


Judge Lasker held that plaintiffs’ motion to amend the 
allegations of facts upon which their claim was based was 
moot because of the dismissal of both actions for failure 
to join indispensable parties. 


Appellants assert a conditional appeal of this ruling, 
wherein they claim if Judge Lasker meant something more 
by his denial by reason of mootness, he was in error 
(Appellants’ Brief, page 10). Judge Lasker’s holding 
seems plain enough (A168-A169). But appellees are con- 
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strained to make a few notes concerning appellants’ Point 
IV. 

First, the record clearly shows that plaintiffs have not 
made a motion to amend so as to allege a “joint venture.” 


The proposed amendments appear at A63-A64 where it 
is graphically obvious that “joint venture” is not men- 
tioned. 


Secondly, the proposed amendments do not by their 
terms narrow the claim against defendants but rather en- 
large it to include “discussions” leading up to the prepa- 
ration of the letter dated April 25, 1971, which was pre- 
viously the sole basis of the complaint (A63-A64). 


The discovery which had heen conducted by defendants 
had not contemplated such an unlimited ground for plain- 
tiffs’ claim (A66 to A69), 


Finally, Magistrate Schreiber directed plaintiffs to make 
this motion (A61 & A69) to enable defendants to know the 
nature of the claim against them. Defendants vigorously 
opp ed the motion to amend by applying the standards 
set forth by the Supreme Court in Foman v. Davis, supra. 


Conclusion 


Throughout this Brief an effort has been made to set 
the record straight. This has been necessary because of 
the all too frequent lapses of accuracy in appellants’ char- 
acterization of what has transpired at the District Court 
level. In the final analysis, the record speaks for itself. 
Plaintiff Stalco waited three and one half years to amend 
its allegation of citizenship and supported that motion with 
non-specific conclusory affidavits, two filed after the hear- 
ing on the motion. No effort was made to explain the 
prior inconsistent sworn testimony by their counsel and 
by Staleo’s representative, other than to suggest that they 
were ignorant all the while, Despite this pattern of in- 


a SCA AM A RH RRA INARI ci 
ee ee ee ee ee ee 0 te AON 


20 


consistency, the only result of the dismissal of the actions 
is that plaintiffs may prosecute their claim in the State 
Court. The order of the District Court dismissing the 
action was proper under the Federal Ruies of Civil Proce- 
dure and should be affirmed. 


Respectfully submitted, 


Donatp F. Mooney 
Attorney for Defendants-Appellees 


Donatp F. Mooney 
CuristopHerR H. Mansvuy 
Of Counsel 


APPELLEES’ APPENDIX 
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Notice of Motion to Drop Parties Under F.R.C.P. 
Rule 21, to Amend the Complaint Under 
F.R.C.P. Rule 15 and to Consolidate Under 
F.R.C.P. Rule 42. 


UNITED STATES DISTRICT COURT 
71 Civil 3118 
SoutHern District or New York 


Sratco InternaTionaL Corporation, MMI Limrrep and 
InTeERCAMBIO ComerciaL Katz Y Arsaraz, S.A., 


Plaintiffs, 
—against— 


Preraco CHARTERING Corporation, Financia, ENTERPRISES 
OF THE Bauamas Lrp., Hesnes Suippina, A.S., and Per 
ARNSTEIN ARNEBERG, 

Defendants. 


Sirs: 


PLEsSE TAKE NoTICE that upon the pleadings in this case 
and the annexed affidavit of Francis H. McNamara sworn 
to un the day of October, 1972 a motion will be made be- 
fore the Honorable Morris E. Lasker in Room 2903 of 
the United States Federal Court House located at Foley 
Square on the 22nd day of December, 1972 at 2:00 in the 
‘afternoon of that day, or as soon thereafter as counsel 
can be heard for the following relief: 

1. An order pursuant to Rule 21 of the Federal Rules 
of Civil Procedure dropping plaintiff Staleo Inter- 
national Corporation and defendants Financial En- 
terprises of the Bahamas Ltd., Hesnes Shipping 
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Notice of Motion to Drop Parties Under F.R.C.P. Rule 21, 
to Amend the Complaint Under F.R.C.P. Rule 15 and 
to Consolidate Under F.R.C.P. Rule 42. 


A.S. and per Arnstein Arneberg from the within 
law suit; 


an order pursuant to Rule 15 of the Federal Rules 
of Civil Procedure permitting amendment of the 
complaint in this action to conform to the relief 
sought above; 

an order pursuant to Rule 42 of the Federal Rules 
of Civil Procedure consolidating the within action 
with 72 Civil 4926, a related case now pending be- 
fore this court; 


and for such other and further relief as to the court may 
seem just and proper. 


Dated: New York, New York 
November 20, 1972 


Crcwanowicz & CALLAN 


To: Donatp F. Mooney, Esq. 
Attorney for Defendants 
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Affidavit of Francis H. McNamara. 
UNITED STATES DISTRICT COURT 


SourHern District or New York 


[SAME TITLE] 


State or New York |... 
County or New York |’ 


Francis H. McNamara, being duly sworn deposes and 
Says: 


That he is an attorney associated with the law firm of 
Cichanowiez & Callan, attorneys for plaintiffs herein, 
and that he makes this affidavit in support of plaintiffs’ 
motion for the following relief: 


1. An order pursuant to Rule 21 of the Federal Rules 
of Civil Procedure dropping ‘plaintiff Staleco Inter- 
national Corporation and defendants Financial En- 
terprises of the Bahamas, Ltd., Hesnes Shipping 
A.S. and per Arnstein Arneberg from the within 
law suit; 


. an order pursuant to Rule 15 of the Federal Rules 
of Civil Procedure permitting amendment of the 
complaint in this action to conform to the relief 
sought above; 


. an order pursuant to Rule 42 of the Federal Rules 
of Civil Procedure consolidating the within action 
with 72 Civil 4926, a related case now pending before 
this court. 


On July 19, 1971 summons’ and complaints (copies of 
which are annexed hereto as Exhibits “A-1” and “A-2”) 
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were served upon the five defendants herein at the offices 
of Peraeco Chartering Corporation in New York City 
alleging breach of a brokerage contract. Thereafter de- 
fendant Flanigan Loveland, S.A. moved to dismiss the 
complaint on the ground that the court did not have in 
personam jurisdiction. The plaintiffs entered into a 
stipulation with the defendant Flanigan Loveland, S.A. 
dismissing the suit against it without prejudice and this 
stipulation was so ordered by the Clerk on September 27, 
1971. 

Defendants Peraco and Arneberg appeared in the ac- 
tion on August 3rd, 1971 by their attorney Donald F. 
Mooney, and on August 6, 1971 Mr. Mooney entered an 
appearance on behalf of Financial and Hesnes. There- 
after, numerous extensions of time to answer were 
granted to the defendant. 

On August 25, 1971 defendant Peraco served notices to 
take the depositions of all three plaintiffs. The deposi- 
tions of Intereambio by Marcos David Katz, MMI by 
Hayman Shamir and Staleo by Mordechai Goldberg were 
taken by the defendant Peraco on respectively, October 
13, 1971, November 24, 1971 and December 13, 1971. Dur- 
ing this time defendant Peraco had received a notice of 
deposition from the plaintiffs and the deposition of this 
party by Arneberg, its president, was taken on December 
16, 1971. The deposition of Mr. Samuel Loveland, Jr. as 
a witness was taken on March 2, 1972, this latter examina- 
tion being the last discovery proceeding taken to date. 

On December 8, 1971, defendant Financial and Hesnes 
served answers upon the plaintiffs and raised the defense 
that the court lacked subject matter jurisdiction of the ac- 
tion. On January 26, 1972 defendant Arneberg answered 
the complaint and on February 11, 1972 the remaining de- 
fendant, Peraco, served its answer and alleged that the 
court lacked subject matter jurisdiction of the suit. Thus, 
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the only defendant which has not raised the defense of lack 
of subject matter jurisdiction is Arneberg. It should be 
noted that Peraco has also instituted a counter claim in the 
amount of $75,000.00 against all plaintiffs. 

Respondent has reviewed the merits of the subject mat- 
ter jurisdiction defenses raised by three of the four defend- 
ants and has become convinced that they may have merit. 
Accordingly, in order to avoid any difficulty with the 
court’s jurisdiction and preserve the effectiveness of the 
extensive pre-trial work done in this case uenonent now 
moves that certain parties be dropped from this case. If 
such an order is granted there would be no question that 
the court has subject matter jurisdiction of the action. 

It is requested that plaintiff Staleo be dropped from this 
suit. Staleo is a California corporation authorized to do 
business in New York State and has its principal place of 
business in New York City. Under 28 U.S.C. 1332 and the 
complete diversity rule Stalco could not maintain an action 
in the Federal Court against Peraco, a New York corpora- 
tion, on the grounds of diversity. Similarly, plaintiffs 
MMI and Interecambio being, respectively, an Israeli and 
Mexican corporation, as aliens, cannot maintain a suit 
against Financial, Hesnes and Arneberg, the first two being 
corporations existing under the laws of the Bahamas and 
Norway and the last defendant being a citizen of Norway. 
Federal diversity citizenship does not exist, as this court 
well knows, in eases between aliens. 

Consequently, it is requested that Stalco, a plaintiff, and 
Financial, Hesnes and Arneberg, defendants, be dropped 
from this suit. That will leave only MMI and Intercambio 
as plaintiffs (two alien corporations) and Peraco, a New 
York corporation, in the suit and diversity will this be sat- 
isfied since the amount in controversy exceeds $10,000.00. 

Trial of the subject matter of the action will not be dis- 
turbed by removal of these parties. None of them are in- 
dispensable insofar as complete justice can be done between 
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the remaining parties in their absence and none of the re- 
moved parties will be prejudiced by their absence. 

The complaint herein alleges a contract between the 
three plaintiffs on the one hand and the four defendants on 
the other, and the breach thereof by the defendants. The 
liability of the defendants, when proven, will be joint and 
several since the association each side formed was in the 
nature of a partnership. That is, every defendant would 
be liable to every plaintiff for the full proven liability. 
Naturally, no double recovery would be sought. Conse- 
quently, the removal of one plaintiff and three defendants 
would not detract from the integrity of the cause of action 
of the remaining two plaintiffs against the single defendant 
Peraco. 

As the annexed complaint alleges, the three plaintiffs 
and four defendants formed single contracting groups or 
units among themselves, the plaintiffs being known as MMI 
group and the defendants being led by Arneberg who con- 
trolled the three defendant corporations. The two groups 
agreed that they would effect charter of the M/V Warwick 
Forr to an Israeli charterer, MMI group providing the 
offer from the charterer with the Arneberg unit acquiring 
the vessel and making her available for charter. The com- 
plaint goes on to allege that MMI group produced a suit- 
able offer but Arneberg and his group of companies failed 
to acquire or present the vessel for charter. The liability 
which arises from this breach of contract is joint and sev- 
eral. Each of the plaintiffs in MMI group has a good cause 
of action for full damages against each of the defendants 
in the Anreberg unit. Full recovery by any one plaintiff 
against one defendant would preclude further action since 
the plaintiff will not and could not seek multiple dollar re- 
covery. In this sense the dropped parties are not indis- 
pensible to the maintenance or the validity of the lawsuit 
between MMI, Intereambio and Peraco and complete jus- 
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tice can be done between those parties in the absence of the 
others. 

Neither will the dropped parties be prejudiced by their 
absence from the suit. A judgment in favor of MMI and 
Intereambio would not be res adjuidicata against them in 
another suit and plaintiffs will not seek double recovery. 
Further, since Arneberg controls all defendants the ab- 
sence of certain defendants will only have technical mean- 
ing. Finally, the court can see from the third item of relief 
requested that the four dropped parties will in a real and 
substantive sense still be in the suit. Plaintiffs have asked 
that the complaint filed under 72 Civil 4926, which has 
Staleo as plaintiff and Financial, Hesnes and Arneberg as 
defendants, which represents a separate cause of action, be 
consolidated with the within law suit for all procedural and 
trial purposes. The two lawsuits will be separate only for 
purposes of jurisdiction. All parties will be before the 
court at one time in one proceeding and full justice will be 
efficiently served. 

Deponent respectfully requests that the relief prayed for 
be granted and that the within proposed order be signed. 


(Sworn to by Francis H. McNamara, November 20, 1972.) 


